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1. Baldwin Mines Pty Ltd (Baldwin Mines) is a small family-owned mining company based in 
Western Australia. Although the company had been profitable in recent years, its board had 
concluded that the mining boom was unlikely to last forever and that it would be prudent to 
diversify its capital. Members of the board had received advice from business colleagues that 
the primary agriculture industry in NSW was a promising investment target. Acting on that 
advice, Baldwin Mines had appointed one of its senior managers, James Baldwin, to lead an 
internal team within the company to investigate possible investment options and to execute this 
new strategy. Baldwin Mines assigned this project the name of Project Harvest. The board and 
management of Baldwin Mines did not have any experience in the agricultural industry. 

2. Silver Strategies Pty Ltd (Silver) is a corporate advisor that provides a range of strategic 
corporate advice, including advice on mergers and acquisitions and assets sales. In addition to 
advising its corporate clients on investment strategies, Silver also invests funds for itself. 
Evelyn Burke leads the division of Silver that specializes in the primary agricultural sector in 
Australia. Evelyn and her team have many connections in the agricultural sector, and advise 
clients who are looking to invest or liquidate investments in the agricultural industry.  

3. Evelyn is an old university friend of James. In February 2013, James approached Evelyn for 
advice in relation to Project Harvest. James informed Evelyn that Baldwin Mines was looking 
to make an investment of up to $10 million in primary agriculture in NSW, preferably by way 
of acquiring an equity stake in an existing enterprise. James pointed out that Baldwin Mines is a 
small, family-held company that had been built upon investments in the mining industry in WA. 
Baldwin Mines had thus far only invested in other mining companies in WA, with which it had 
personal connections and about which it had detailed knowledge. James asked Evelyn for her 
advice on whether to invest in a specific industry, such as fruit, dairy, beef, or aquaculture, and / 
or whether to invest across a range of sectors.  

4. Evelyn suggested to James that it would be best if Baldwin Mines could invest the entire 
amount in one investment. Evelyn also advised James that it would be better to invest in an 
existing enterprise, by acquiring a minority stake in a company with a solid management team 
and with a consistent financial track record. Evelyn believed that she had just the right company 
in mind: a family-owned and run company that had been in the fruit sector for generations. This 
idea instantly appealed to James, who was attracted to the familiarity of a family-run business. 
Evelyn informed James that she and her team would do some more research on potential 
investment targets.  

5. On 25 February 2013, James informed Evelyn that Baldwin Mines had been approached by 
other corporate advisors with preliminary advice and pitch ideas for Project Harvest and that 
Baldwin Mines was planning on making a decision on which advisor to appoint to execute 
Project Harvest at the end of March. 

6. After having done some research and spoken with the corporate finance division of Silver, 
Evelyn presented Silver’s plans for Project Harvest to the board of Baldwin Mines on 15 March 
2013.  

7. The proposed target for investment was a company called Darling Farms Pty Ltd (Darling 
Farms), which owned multiple farms in the Murray-Darling food basin of NSW.  Its produce 
included oranges and lemons as well as stone fruits. Darling Farms was privately owned, with 
51% of its share capital being held by the Hudson family, who had grown fruit in the Murray-



Darling basin for generations. The other 49% stake was owned by Pomology Pty Ltd 
(Pomology), a company that held interests in a number of agricultural enterprises across 
Australia. Evelyn’s proposal was for Baldwin Mines to acquire the 49% interest in Darling 
Farms by purchasing the shares from Pomology.  

8. Evelyn advised Baldwin Mines that the optimal share sale price for the acquisition would be 
between $4.50 and $5.50 a share, which would ensure, on current financial predictions, a return 
on investment of 5% in the first year, growing to 9% within two to three years. Even if the 
acquisition went ahead at $5.50 a share, it would still cost less than $10 million. 

9. As it happened, Pomology wanted to divest itself of its share in Darling Farms around that time, 
in order to make funds available for alternative investments. Evelyn was aware of this because 
Pomology was a longstanding client of Silver. At the time, Pomology was being advised by 
Stephen Wong, another advisor at Silver. Pomology wanted to liquidate its holding in Darling 
Farms so that it could invest in the aquaculture industry, which was predicted to be the next 
growth area in Australian primary sector. 

10. A potential investment opportunity had arisen in a Tasmanian company called King Seafood 
Pty Ltd (King Seafood), a fish farming business. However, it was a one-off chance and 
Pomology needed cash quickly to offer a competitive price to invest. Evelyn did not advise 
James about the investment opportunity in King Seafood because James had indicated that 
Baldwin Mines wanted to invest in NSW, not Tasmania, and preferred a simpler, lower risk 
investment as its first investment in agriculture. Consequently, Evelyn did not disclose the 
existence of the King Seafood opportunity, or her knowledge about Pomology’s position, to 
Baldwin Mines. Stephen did not disclose to Pomology the fact that Silver was advising Baldwin 
Mines.  

11. After hearing the proposals put forward by all the corporate advisors pitching to it, Baldwin 
Mines ran its own calculations about the various proposals. In relation to Silver’s proposals, 
Baldwin Mines concluded that, based on its own calculations, it was willing to pay a maximum 
of $5.75 per share for the acquisition of 49% of the share capital of Darling Farms. However, 
the board of Baldwin Mines knew that Silver’s financial modeling was more sophisticated than 
its own, and thought that it was better to defer to Silver’s valuation and projections. 

12. Having considered the various proposals before it, and in part because of the existing 
relationship between James and Evelyn, the Baldwin Mines board decided to follow Silver’s 
advice and appoint Silver as its corporate advisor for the transaction.  

13. To formalize the appointment, Silver provided Baldwin Mines with Silver’s standard form 
mandate agreement on 27 March 2013. The agreement was very long and included a large 
number of obligations owed by Silver in relation to its work on the acquisition. The agreement 
included clause 11, which stated: 

“From the date of this agreement, Baldwin Mines acknowledges that Silver is 
retained as an independent contractor and not in any other capacity, including as a 
fiduciary.” 

14. On the fifth page of the document was a heading “Disclosures”. Under that heading was clause 
30, which read: 

“Silver is a large company with many clients. Silver may become engaged with 
other clients whose interests may conflict with yours and whose interests Silver 
may prefer. In addition, Silver may be paid fees for advisory services provided to 
other clients.” 

15. James signed the agreement on behalf of Baldwin Mines on 27 March 2013. 



16. The following day, Evelyn and Stephen negotiated on behalf of Baldwin Mines and Pomology 
respectively as to the sale price of the shares in Darling Farms and other terms of the 
prospective share sale agreement. Evelyn and Stephen kept the boards of their respective clients 
updated about the progress of the negotiations.  

17. By April 2013, negotiations between Pomology and Baldwin Mines had ground to a halt over 
the share sale price. Pomology wanted a price of at least $5.65 to ensure that it had enough cash 
to invest in King Seafood and refused any lower offer. Acting on Evelyn’s advice as to the 
optimal range of the sale price, Baldwin Mines would not budge on the price maximum of 
$5.50.  

18. Evelyn was worried that Project Harvest was about to fail. The head of her division had recently 
reminded her that it was important that the transaction went through so that Pomology could 
obtain the cash needed to invest in King Seafood. In addition, Pomology had offered Silver a 
$100,000 success fee if the sale of the shares in Darling Farms proceeded at a share price of 
$5.65 or higher. A separate $200,000 success fee was payable to Silver if it successfully 
negotiated a sale of shares in King Seafood to Pomology. 

19. In the face of the imminent failure of Project Harvest, Evelyn and her team crunched the 
numbers again and, on 24 April 2013, she approached Baldwin Mines with some revised 
estimates of profit forecasts based on a share sale price of $5.65. She advised Baldwin Mines 
that Silver’s revised forecasts indicated that the original profit targets were achievable even with 
the higher sale price, thanks to the increase in food prices in the preceding month. At the higher 
share price, the acquisition would cost the full $10 million that had been set aside by Baldwin 
Mines. 

20. Baldwin Mines was persuaded by Evelyn’s updated profit forecasts and advice, particularly 
given that the new price fell within their internal calculations. On 5 May 2013, it reached an 
agreement with Pomology to buy Pomology’s 49% stake in Darling Farms at a share price of 
$5.65. 

21. Settlement took place on 5 June 2013. Baldwin Mines paid Pomology $10 million and 
Pomology provided Baldwin Mines with the share certificates for its 49% share (1,769,912 
shares) in Darling Farms. Pomology then paid to Silver the first success fee of $100,000.  

22. Over the next two months, Silver assisted Pomology in negotiations with King Seafood for the 
issue of $10 million worth of shares in King Seafood. During the course of these negotiations, 
Silver formed a very bullish view of King Seafood’s performance. As such, it was of the 
opinion that Pomology’s shares were also likely to grow in value if the transaction was 
successful. While advising on the transaction, Silver also negotiated with Pomology to obtain 
equity in Pomology after the King Seafood transaction was completed. Silver and Pomology 
came to an agreement that, if the transaction went through and the second success fee was paid, 
Silver would then invest that money back into Pomology shares. 

23. On 21 August 2013, Pomology reached agreement with King Seafood, and used all the $10 
million that it obtained from the sale of its interest in Darling Farms to purchase new shares in 
in King Seafood. Pomology then paid Silver the second success fee of $200,000. On 22 August 
2013, Pomology issued Silver with shares amounting to 2% of its total share capital in exchange 
for $200,000. The value of Pomology shares has doubled since that date, far exceeding Silver’s 
expectations.  

24. In January 2014, there were above average rainfalls in NSW. The rainfalls intensified and the 
Murray-Darling region flooded. It was a calamity for the region and the entirety of the crops on 
all of the farms owned by Darling Farms failed. Darling Farms was placed in administration and 
it is unlikely that Baldwin Mines will recover any of its $10 million investment.  



25. In March 2014, Baldwin Mines commenced proceedings against Silver in the Equity Division 
of the Supreme Court of NSW and claimed the following relief: 

1. Rescission of the mandate agreement or, alternatively, partial rescission of clause 11 
and/or clause 30 of the mandate agreement on the basis that they were entered into in 
breach of an existing fiduciary relationship between Baldwin Mines and Silver. 

2. Equitable compensation for Baldwin Mines’ lost investment in Darling Farms. 

3. An account of profits for the $100,000 success fee paid to Silver by Pomology.  

4. A constructive trust over the shares in Pomology purchased by Silver with the $200,000 it 
received as the second success fee. 

26. It was agreed between the parties that the Corporations Act 2001 (Cth) does not apply to the 
proceedings. 

27. The judge of the Equity Division, Mostafa J, found that: 

1. No fiduciary relationship existed between Baldwin Mines and Silver before the signing of 
the mandate agreement on 27 March 2013. The fact that Baldwin Mines had engaged a 
number of other corporate advisors at the time, together with its relative corporate 
sophistication, meant that there was not a relationship of trust and dependency sufficient 
to be labeled a fiduciary one. 

2. Regardless of whether a fiduciary relationship existed before 27 March 2013, Silver 
cannot be said to have breached any fiduciary obligations to Baldwin Mines after 
27 March 2013 because the operation of clauses 11 and 30 of the mandate agreement 
effectively excluded any pre-existing fiduciary relationship and prevented any fiduciary 
relationship arising out of the retainer. Corporate parties are free to contract out of 
fiduciary duties. 

3. If Silver did owe fiduciary duties to Baldwin Mines with respect to Project Harvest:  

a. Baldwin Mines’ claim for equitable compensation should be dismissed as, even if 
Silver’s conflict of interest had been disclosed, Baldwin Mines would nevertheless 
have proceeded with the purchase of the shares in Darling Farms at $5.65 per share 
and proceeded to suffer the same loss;  

b. Baldwin Mines’ claim for an account of profits should fail because Baldwin Mines 
consented to any conflict arising between it and other clients of Silver, and to the 
receipt of success fees by Silver, by clauses 11 and 30 of the mandate agreement; and 

c. in addition to (b), Baldwin Mines’ claim for a constructive trust over the Pomology 
shares should also fail because the second success fee was not a bribe or a profit 
obtained by reason or use of Silver’s fiduciary position, nor did it amount to property 
received as a result of breach of Silver’s fiduciary duties owed to Baldwin Mines. 
Further, even if the second success fee was received by Silver in breach of its 
fiduciary duty to Baldwin Mines, Silver would only be entitled to a payment of 
$200,000, not a constructive trust over the shares in Pomology. 

28. Baldwin Mines appealed to the NSW Court of Appeal, which agreed with the judgment of 
Mostafa J and dismissed the appeal.  

29. Baldwin Mines now appeals to the High Court, arguing that: 

1. A fiduciary relationship, whether status-based or ‘ad hoc’, existed between it and Silver 
before the signing of the mandate agreement on 27 March 2013. 



2. Silver breached its duty to avoid conflicts by providing advice to Baldwin Mines while 
also advising the vendor in the same transaction, Pomology. Clauses 11 and 30 of the 
mandate agreement are not sufficient, as a matter of contract, to exclude Silver’s liability.  
In any event, the mandate agreement (or only clauses 11 and 30) should be rescinded as it 
was entered into in breach of Silver’s pre-existing fiduciary relationship with Baldwin 
Mines, and Baldwin Mines had not given fully informed consent to ‘contract out’ of its 
fiduciary obligations. 

3. Baldwin Mines is entitled to equitable compensation for its loss in the Darling Farms 
transaction, which arose from Silver’s breach of its fiduciary duty to avoid conflicts. 
Applying Brickenden v London Loan & Savings Co [1934] 3 DLR 465, Silver cannot be 
heard to argue that Baldwin Mines would have entered into the transaction even if there 
had been sufficient disclosure by Silver. 

4. Baldwin Mines is entitled to an account of profits in respect of the $100,000 success fee 
for the Darling Farms transaction, being a profit that Silver made in breach of its 
fiduciary duty to Baldwin Mines.  

5. Baldwin Mines is entitled to a constructive trust over Silver’s shares in Pomology, which 
were purchased using money received as a success fee for Pomology’s successful 
investment in King Seafood, because Silver accepted the success fee in breach of its 
fiduciary duty to Baldwin Mines. 

 


